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C. I. 0. UNION OLTEgTICNS ON "EXECUTIVE," ETC., ANS7JERED , '' • 

'..- Several questions submitted by unions affiliated with the Congress of 

Industrial Organizations through Joseph Curran, President of the Greater New ' 

York Industrial Union Council, were answered in a long letter made public today 

by Colonel Philip B, Fleming, Administratcr of the Wage and Hour Division, 

U. S. Department of Labor. • • •>' 

The status of draftsmen, newspaper employees and clerical workers is 

dealt with in the letter. Colonel Fleming also pointed out that the exemption 

granted to driver salesmen, who are nov; classified as "outside salesmen," had 

been granted at the specific request of the International Brotherhood of Team

sters, Chauffeurs, Stablemen and Helpers, A. F. of L., the union in that field. 

These employees constituted the largest single group exempted under the redefini

tions of the terms, "executive," "ad.ministrative," "professional," and "outside 

salesman," which became effective last Thursday (October 24, 1940), the date on 

Vfhl'Ch: the standard vjorkweek, after V7hich overtLme must be paid, was reduced to 

1'" • ' • -, 'hP- "' i ^ P-- •'• '• ' — •'• ' ' ' • ' 
40 hours, • , . '•• .y.': 

Colonel Fleming's letter to Mr. Curran follows; " • 

(6076) 



' i 

Octobtir i 4 , 19A0 

}ilr. Joseph Curran, p r e s i d e n t 
Grea ter Nevr York I n d u s t r i a l Uraon Coiai'icil ''.., 
1133 Broadway .,,.,. ,^ -.,,..,'.' • "' - '-' • 
Nevf York, Nevir York - ..- 9 -

Dear Mr. Curran: '" . /'-

This i\dll acknowledge receipt of your letter of October 21, 19A0, 
enclosing a copy of a resolution adopted at a regular meeting of the 
Greater New York Industrial Urdon Council expressing opposition to 
•the new defird.tions of executive, adndni strative, and professional 
employees. It appears possible that t h i c , reso.'l.ution vras based on 
information derived solely from nev.̂ spaper acco-unts wliich ivere confus
ing in many instances. As a.n aid to clar.ification, therefore, I 
shall attempt to give you a suiiimary dej-crip-bion of the new defini
tions vdth particular reierenoo to their probable effect on members 
of unions affiliated idth the Greater New Yoi'k Industrial Union 
Council. Of course, the exe.r;ipticn or non-exerription of any Individ- .-; 
ual employee under these definitions is a question for individual 
factual deterraination; yet certaj.n general aspects c.-in be pointod 
out v/hich v.dll be of interest. _ ,. ... - , ,,...-

I t should be clearly undorstood at 'bho o-utset that the exer.iption 
from the wage and hour provisions of the Fair Labor St.:Lndards Act of , 
persons e.mployed in a "bona fido executive, advini strative, profosr-
sional, or local retailing capacity, or in tho capacity of outside 
sa.lesman" under section 13(a)(1) is fixed by the .̂vCt itself and can
not be altered by -the Administrator. If, for exaiT;,plc, I iverc of the 
opinion that outside salesmen should have the protection of the Act, ', 
I nevertheless would not ha\''e the authority to d.e-ny e.xe.Tiption to 
genuine outside salesmen. Siiiiilariy, I do .not havo any authority to . 
refuse oxemption in -bhe case of bona fide executive, administrative, 
and professional employees. I do, liOv.'cver, have the responsibility ' 
to define and delimit those terms. Tl-ie recent revision of p-art 54-1 ' 
of our regulations represents iny considered judgment on appropriate 
definitions and delindtations. Tlio revised rc.'̂ latioris do not grant 
any exe.mption. They put into effect the exemptions granted by 
Congress but vdth adecfuat-e safGgu..?.rds against abuse. . '.' 
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Mr, Joseph Curran 

The new d e f i r d t i o n of the word "e:-:ecuti''ye" i s based on the p r e 
v ious s.ingle d e f i r d t i o n of t.ho ti..-o v/ords "e.xocutive - a d m i r d s t r a t i v e . " 
In the e a r l i e r d e f i n i t i o n t h e r e ivas an exGe-'.idin..2-l7 troviblcsome phrase 
"ivho perfci-ms no s u b s t c n t i a l amount of -..^rk of tha same natui'e as 'tliat 
performed by non-exempt eiaployees." Tlds phrase ivas designed t o keep 
vd th in the coverage cf the Act woi-king foremen and ivorking s u p e r v i s o r s . 
With one irdnor excep t ion , the phrase has been t r a n s l a t e d i n t o numerical 
terms vrherehy "no s u b s t s n t i a l amount of work" ±H def ined as meaning not 
m.ore than 20 p e r c e n t . As you v d l l obser^.'-o, t h i s doos not exempt working 
foremen and ivorking s i i p e r v i s o r s . 

The defj .ni t ion of "exocutivfi" con ta ins v a r i o u s a d d i t i c n a l minor 
r e v i s i o n s , l a r g e l y i n the na tu re of c l a r i f i c a t i o n , 'fne (>30 minimum pay 
requirement for exenpt ion und.er t h i s heading ivas the sub jec t of some 
c r i t i c i s m both from labor and industr;,% On the vrhole most of tho c r i t i -
c i s n vras d i r e c t e d a t the requirement as boing too h i g h . Hoiw-ever, i b vms 
.Tiy b e l i e f t h a t t h e r e vrould be a ba s i c e r r o r i n descr i l 'dng as an "execu
t i v e " any person ivho i s pa id l e s s than $30 a iveck. Fvtrthermore, h e r e t o 
fore the exemption vras app l i cab l e to hour ly p.aid e.T.ployees i f t h e i r 
hour ly p.ay was s u f f i c i e n t l y high t o produce ;||'.30 a vreek. Tills p r o v i s o .;,-'. 
has been changed and no hour ly p a i d e.mployes c-an qua l i f y f o r t h e 
exem.ption. , . ,' • 

.:' I n the previous d e f i n i t i o n s t l iere was no d e f i n i t i o n s p e c i f i c a l l y 
app l icab le to the ter- i " a d i r d n i s t r a t i v o . " 'pais c r e a t e d a s e r i o u s problem 
because the defini 'bion of "e,"co.cu.t'ive - a d ' r d r d s t r a t i v e " was app l i cab le 
on ly to persons vdth manager ia l au t l i o r i t y along t h e l i n o s nov;'' foimd i n 
the d e f i n i t i o n of " e x e c u t i v e . " Thus exemption was derded to a l a r g e 
group of v;el.l-p.'iid employees, many of who.m ivere C'Ccecdingly Important 
i n the functi-oning of bussincss. Cases could bo c i t o d vfiiere purchas ing 
agents a.nd p j r sonnc l d i r e c t o r s and persons of t l i a t ty]-ie roco iv ing as 
much as .'|7,500 or :;j;10,000 a year '.'/ei'c no t e l i g d b l e foi- exemption undor 
the old d o f i n i t i o n s . This j u s t dddr. ' t m,akc sense . At the o t h e r end 
of the scale a rc o f f ice pcrson-ncl performing r o u t i n e c l o r i c a l t a s k s such 
as t yp . i s t s , comptometer o p e r a t o r s , sh ipping c l e r k s , o t c . In my opin ion 
these emploj'-ees are a.'s c l e a r l y i n need of -the b e n e f i t s of the Act as 
the Pui^chasing Ageiit and the Fcrsorincl D i rec to r r e f e r r e d to above arc -

not. y p 
'^fnile i t i s e a s y ' t o iden t i f j r the ox-tromes, i t i s not easy to draw 

a l i n e which v d l l s epa ra te tho tv.'-o groups of employees. I t i s d i f f i c u l t , 
f o r example, t o f ind a c-ommon .ieno.minator fo r a ive l l -pa id eicecutivc 
a s s i s t a n t to a prc^sident of a l a rge c o r p o r a t i o n , a ive l l -paid l e a s e buyer 
for an o i l company, and a w e l l - p a i d cus tomer ' s b roker , even though t h e r e 
I s no d ispute t h a t a l l 'bhrefs should be o:-:empt. I.n s p i t e of t .his d i f f i 
c u l t y , the nei.'- d o f i i d t i o n doos i n d i c a t e .̂ ind inc lude i n a gene ra l v/ay these 

irm, 
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I.Ir. Joseph Curran 

t h r e e types of a i m i n i s t r a t i v e emplovRes. On the other hand, s ince the 
genera l d e s c r i p t i o n s s tanding alone v.'ould no t be adequate t o prevent 
abuse , the d e f i n i t i o n a l so con ta ins c e r t a i n s p e c i f i c requirements v«'̂ hich 
must be met in each i n s t a n c e . These a d d i t i o n a l requirements a r e ( l ) 
the exerc i se of d i s c r e t i o n a r y judgm-rnt, (2) the performance of non-manual 
t a s k s , (3) the performance of t a s k s d i r e c t l y r e l a t e d to managem.ent p o l i 
c i e s or genera l bus iness opera t ions ( t h i s requirement does -not apply in 
the case of persons who d i r e c t l y a s s i s t execu t ive and a d m i n i s t r a t i v e 
employees), (4) -the r e c e i p t of compensation on a s a l a r y or fee b a s i s a.t 
a r a t e of not l e s s than |.200 per month. 

Thus, the d e f i n i t i o n of " a d m i n i s t r a t i v e " does not permit t he exem.p- . ' 
t i o n , for exam.ple, of employees ivho perform nianual t a s k s Guoh as t o o l 
and d ie makers, no mat ter vihat t h e y e a r n , nor of t hose whose work i s 
pure ly rou t ine such as bus-lness machine o!:>.5rators, no mat ter what t h e v 
ea rn , nor of any employee vrhose r a t e of ppy i s l o s s than |200 per month 
(or !g;50 per week) . I t i s my considt^red juagment t h a t w i th t h e s e s i g n i f i 
cant l i m i t a t i o n s , employees who .meet tlic reo'airements of the a d m i n i s t r a t i v e 
d e f i n i t i o n a re p rope r ly exempt from the w.r;go .and hour p rov i s ions of the 
Ac t , In saying t h i s , I am aivare of cour se , t h a t in a f-.;w - indus t r i e s , and 
in cer t 'a in a reas vdiere comparat ively high vn-vges .'ire common ther.s v d l l be 
some employees for viiom exemption may be claimed whose exemption is 
deba t ab l e . Sxm.ilarly, in c e r t a i n i n s t ances in low wage i n d u s t r i e s and 
a reas t h e r e "/dll be some emplcyeos no t exempt who do not need the p r o t e c 
t i o n of the Act. But in a genera l v/ay and wi th duo rogard for the 
nat ion-wide a p p l i c a t i o n of the Act and t h e s e r s g u l a t i o n s I f e e l t h a t the•v • 
d e f i n i t i o n i s sound and f a i r . . . . . ;, ' -

From ths s t u d i e s we have made i-t ir t j iears t h a t n o t a g r e a t irrnxny a c t u a l 
or p o t e n t i a l .members of t h e im ions a f f i l i a t e d i v i t h yo-ir o r g s j i i z a t i o n w i l l 
be exempt ' jnder t h e d e f i n i t i o n of t h e t o r m " a d m i n i s t r a t i v e . " To t a k o 
bookkeepern a s an e x a m p l e : t h e o r d i n a r y b c o k k e c p e r pe r fo rms rou t in -e ivork 
and -bhus c-aimot q u a l i f ' y f o r oixcnpt.ion. F u r t h e r m o r e , over 90 pe r c e n t of 
a l l bookke-opers a r e p a i d l e s a t h a n ^ZOO a month and t h u s a u t o n ' X i t i c a l l y 

, a fev/ p e r s o n s vfhose v/ork i n -
- . r a c t o r i s t i c a l l y t h e bookkeepe r 
an o f f i c e mcjiagsr or p e r f o r m s -

h.'OVi/ever 
Cn 

b a r r e d from e x e m p t i o n . There ar 
e l u d e s b o o k k e e p i n g who v .d l l be exem.p' 
who i s p a i d a s much as ijj.200 a l s o s e r v e s a s 
o t h e r f u n c t i o n s s u f f i c i e n t l y i m p o r t a n t t c J u s t i f y t h e paym.ent of wha t i s a 
c omp a r a t i 1/ e l y h i g h s a l a r y . In t h e s e r a r s i n s t a n c e s t h e book'k:eeper-off i c e 
nmnager , e x c , w i l l meot a l l t h e r e q i ' d r e m e n t s of t h e a d m i n i s t r a t i v e d e f i n i t i o n . 

A n o t h e r example of t h e p r a c t i c a l e f f e c t of t h e a d m i n i s t r a t i v e 
d e f i n i t i o n can be found i n t h e c a s e of s - . -5cre ta r ies , s t e n o g r a p h e r s end 
t y p i s t s . A c c o r d i n g t o r e p o r t s a v a i l a b l e t o :.esE than 1 oer cent 
of all perbcns in these cccu-pati'p-ns !;r.'3 p.aid as nuch as $200 a month, 

:J?^i, 
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Mr. Joseph Curran • '' .-̂  

In the instance v/-here a secretary is paid S200 a month, sh-e is 
usually really employed as s con.fidential assistant rather than 
prim.arily as a secretary. In any event, as you will observe, the .;., 
total ni.miber of stenographers for whom any claim for exemption can • 
be made is to small that it can have no effect on the general appli
cation of the Act to a group of clerical workers who need 8.nd de.'̂ .erve 
its benefits. 

A third group of cmployerE:' in whom your affiliated unions are 
undoubtedly interested are draftsmen. The information at our disposal 
indicates that draft.smen are normally paid on an hourly basis and in 
general are em.ployed in groups and perform routine work. Thus, in 
the vast majority of instances, draftsmen will still retain the bene
fits of 'the Act even if they are paid $200 a month. An exception to 
this will be found in the esse of persons whose drafting work i.s 
incident to duties that are really dire-.?.tly related to management 
policies or to general business operations. Such drnftsmon nonnally 
work independently rathor than as members of a group. Furthermore, in 
some instances, of course, there are engineers whose v/ork includes 
drafting, but v/ho are truly professional employees and who aru employed 
in a "bona fide prcfessicnal capacity," Such employees if they are 
paid not less than, $200 a month, ivill be exempt under the ten.a "pro- . 
fessional", as they should be, in my opinion, • „,, '• - v, ,':.,,''":, 

The new definition r f the tcnrL "profossional" is primarily based 
on the previous definitio.n vd'th certain minor m.odifications. There 
is the same clarification of tho significance of the phrase "no sub
stantial nmount of v/ork cf the s'̂m.e nature as th-o.t performed by non-
exempt employees" by translating this into numerical terms as 20 per ̂  
cent nnd by an explanation that incidental operations porfonii-ed by a : ,, 
genuine chemist, t;tc., such as the setting up cf apparo.tus do not 
preclude the chemist from -the exempticn. The exemption has also been 
vddcned by 8.n inclusion within tho prof-.-ssional group of employees 
such as actors and musicians. It is my opinion that such employees, 
if they meet the other tests, should bo exempt, •' ;., ;. 

The major change in the definition, hov/ever, is the requirement 
(not applicable to Is.vyers and doctors) that the employee be paid not 
less th.an |200 per month. Heretofore there Vv'-as no salary requirement 
included in the definition of "professional," In actual fact persons 
receiving far less than $200 per month were exempt under the old 
definition. Finally, I v/ish to point out that to obtain exemption 
the employoes must meet six different test.s. His work m̂ ust be intel
lectual tmd varied in choracter; it must require ths exercise of 
discretion j it must be of the tj-po whose output cannot be standard
ized; not more than 20 per cont of tho •̂ ''orkweek can be devoted to 
non-exempt work; the emiployec must be paid not less than $200 per 
month; and finally, 'the work must fall vdthin either one of tho 
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Mr, Joseph C-'.irr.an " . 

recognized learned professions or one of the recocnised artistic pro
fessions, ' ' • • .... 

Undoubtedly some actual or_ potential me.mbers of unions affiliated 
i-;ith your organization enf;:aged in the learned ^JTofessions will be 
exenpt under the new definition. All or a.lmost all such employees 
i;ere exempt under the old definiticn. A group of employees for whom 
the protecticn of the A.ct is now guaranteed are those members of the 
learned professions, such as chemists and engineers, v/ho in some 
instances have been grossly exploited hy their.employers by the require
ment of long hours at lovr wages. The new definition extends the pro
tection of the Act to those lov;-paid employees, '"•' 

The old definition of "professional" did not cover employees in 
the artistic professions. Actually there is good reason for describ
ing as "professional" such per'ons as moving picture actors, to take 
a single cxanplc. Thus there v/ill bo some union members v/lio v/ill be 
exempt as professionals v.̂lio have not heretofore been exempt, Hov/cvcr, 
i.'hcn it is rcnembcrcd that all six tests must be net to obtain exemp
tion, it v/ili be realized that the dofinition does afford protection 
a.gainst abuse. On a iic-v/spapcr, for example, , typically the reporters 
assigned to rcgailar bca.ts and the copy desk men v:ill not cu<alify for 
exenption oven if the;- arc paid $.?00 a month. A-nd, of course, in the 
i/liole i.ddc field of the artistic occupations, tho great group of 
employees v/ho arc •vs.iL loss than $200 a. month cannot bo cla.sscd as 
professional employees v/i thin the rieaxdng of the regulations. ,;'•', 

Tlic definition of the tcr.i "outside salesman" ha.s been changed in 
tv.fo no.jor respects. First, included in the exception under the ncv/ 
definition arc advertising, r.adio time, anrl freight solicitors. The 
cxclurdcn of such outsi--lc salcsmvon from the exemption in the past v/a.s 
due to .a technicality in the definition of the v/ord "sale" and wr.s not 
ba.sod on any sound distinction bcti/ocn the type of wcrk porfcrmcd by 
these employees rjid hy other outside salesmen. 

The otlicir group who v/cre not exempt in tho past and vhc in general 
v/ill be oxompt -iin-icr the ncv/ definition arc so-called driver cand route 
s.alcsmen. The exemption or non-cxcnption of these employcos is a 
puzzling m-attor. Eov/cver, the request for exer.iption v.o.e concurred in 
by all the affected employers .and by the I-ntcrnational Brotherhood of 
Tc-omstcrs, Clvauffcurs, Stablemen and Helpers of Anerica, who supplied 
nuch fa.ctual d.a.ta, in support of their contention. On tho basis of 
this rc-prcsont.ation it .appeared to mo tliat the definiticn could 
appropri.?.tclj'- be broadened to .grant exemption to employees of this t̂ /pe. 
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Mr. Jose'ph Curran - -' 

I rm sending you herewith.a supply of copies of the Report of 
the Prosiding Officer containing the recommcnd.ations which have been 
adopted as the now definitions. This is a comprchcncivo statement 
giving in full the reasons for maldng tho va.rious clmngos a-nd cxpla.in-
ing their significance. I axi hopeful thr-t a careful rciding of this 
report, v.'hich can be used.0.3 the a,uthoritativc interpretation of the 
regulations, v/ill serve to adlay miGapprohcnsions th-at may hr.vc a.rison 
.about the nev/ dofinitions. Please foci free to call cn rae for r^.ny 
further inforna.tion that I ca.n supply. 

-̂•" • • - - - • . --:•: Sincerely yours, 

Aĉ jaiiiis-(|.\ato 

Enclosures 

•U y !:, -I... 
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